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 Foreword
Philip Bobbitt

In late 2011, I was approached by an editor at Yale University Press, who was considering a revised
edition of Grant Gilmore’s classic, The Ages of American Law. I responded that I would be pleased if
the Press would publish, as a Foreword to such an edition, my 1975 essay in the Yale Law Journal
introducing one of Gilmore’s lectures, “The Age of Anxiety,” which he reworked to form Chapter 4 of
the book. After reading that essay, the editor proposed that it be published as a “historical document
with a preface to provide context” and that I should also draft a new section of the main text bringing
it up to date, as apparently some readers wished in the classes in which the book is taught.

It is bracing to realize that something one once wrote can be referred to as a “historical document,”
but I must concede that I am now at the same age Gilmore was when he delivered the lectures.
Nevertheless I demurred, daunted by the prospect of adding a syllable to the main text of Gilmore’s
masterpiece. When James Thurber was sounded out by a publisher as to whether he would be
interested in doing the illustrations for a new edition of Alice’s Adventures in Wonderland , he was
outraged. “Keep the Sir John Tenniel drawings, I’ll redo the text,” he replied. That is rather the way I
felt about tampering with Gilmore.

Yet I remained perplexed and indulged my perplexity the way I usually do, by procrastination. I had
no desire to revise any of Gilmore’s formulations, and I therefore wrote the editor that it would be a
mistake to add to the “existing text of the book, which is so elegantly and insightfully written that it is
certain to shame anything appended to it.” Adding a final chapter by me would, I told her, be like
“putting a garage on the side of a William Delano townhouse.”

At the same time, I very much wanted the book to stay in print, and I was aware that a survey of
academics who used it in their courses had revealed some considerable sentiment for an updating and
had disclosed some disquiet among first-year students—a notoriously paranoid bunch—that they were
being given outmoded materials to study.1 Perhaps to accommodate that concern, I should accept the
proposal and do what I could, owing to my affection for Gilmore and my history with the origins of
the book. That history will take a little explaining.

During the academic year 1974–75, Gilmore and another professor at the Yale Law School, Robert
Cover, supervised a writing course in which I was the only student. Cover had just published his
remarkable Justice Accused, which, accepting Karl Llewellyn’s historical and jurisprudential
genealogy of Grand and Formal Styles, attempted to account for the deplorable transition from the one
to the other that Llewellyn had described in his magisterial The Common Law Tradition: Deciding
Appeals. Cover dated this transition a generation earlier than Llewellyn, locating its origin in a
particular class of antebellum cases involving slavery: “[I]n slavery, the 1840s and 1850s were not a
golden age of free-wheeling policy jurisprudence [in the Grand Style] but an age of the retreat to
formalism.”2 American judicial opinions—including those of the most esteemed Grand Style judges
like Lemuel Shaw, John McLean, and even Joseph Story—had begun to show evidence of an
elemental decay into formalism as a way, Cover argued, of dealing with the conflict between the
consciences of judges who deplored slavery and the manifest commands of Congress and the
Constitution. Each of these great jurists was committed to abolition yet nevertheless felt compelled to
render decisions upholding the institution of slavery. “Antislavery judges,” Cover wrote, “consistently
gravitated to the formulations most conducive to a denial of personal responsibility and most
persuasive as to the importance of the formalism of the institutional structure for which they had
opted.”3



 
Gilmore was intrigued with Cover’s thesis and planned, I learned, to structure his Storrs Lectures

later that year around the Llewellyn typology. It was my aim, in the blithe way of students whose
ignorance gives an unwarranted but indispensable confidence to their precocity, to show Cover and
Gilmore that Llewellyn’s essential premise—that American jurisprudence of Grand and Formal Styles
reflected a sharp break in judicial argument—while an interesting heuristic, was an elusive if not
arbitrary distinction. Why these two masters were prepared to indulge me in this fantastic conceit
remains a mystery, but indulge me they did, and at the end of the year I produced a 300-page essay
that they mercifully accepted—and honored—doubtless with the requirement that I graduate
immediately.

Once a week, most weeks, Gilmore and I met at Mory’s for lunch. In the beginning, and for some
months, we acted out the familiar struggle of tutor and advisee in which the tutor tries to confine the
proposals of the advisee to some manageable topic and the advisee attempts to evade any reasonable
constraints in order to take up a subject as vast as he can negotiate. Gilmore wanted me to test my
theory by examining the judicial constructions of the Carriage of Goods by Sea Act over a one-year
period in the 1880s. I wanted to examine every recorded opinion in which a state or federal court had
explicitly refused to follow Supreme Court precedent. Cover must have anticipated how obstreperous I
was going to be, as I mainly remember my discussions with Gilmore over the choice of my subject.4

At the time, I was an article editor for the Yale Law Journal . When I learned that Gilmore was
going to deliver the Storrs Lectures during that year, I began a campaign to persuade the Journal
board, and Gilmore himself, that we should publish one of the lectures in the Journal. The Storrs
Lectures are, I surmise, the most prestigious series of such addresses in American law. Lon Fuller
used one such series to deliver The Morality of Law; others have been given by Roscoe Pound, Robert
Hutchins, Bruce Ackerman, and most notably, Benjamin Cardozo, whose The Nature of the Judicial
Process was auditioned in New Haven with much trepidation by its author who feared that his
confession that in some rare cases a judge did not simply locate the applicable law and mechanically
apply it would so shock the country that it would foreclose his elevation to the U.S. Supreme Court. (It
didn’t.)

Gilmore came at the end of a period of importance and prestige for law professors that I do not
think is likely to be repeated. Even then, however, he was a very significant figure among the elect.
The breadth of his work—in addition to being the most important academic of his generation in
commercial law, he also coauthored, with his close friend Charles L. Black, Jr., the leading treatise on
admiralty law—is unusual. Furthermore, the depth of his work—he was awarded the Ames Prize by
the Harvard law faculty for his two-volume treatise on security interests in personal property, the
single “most distinguished work” of the period, in addition to his being the principal draftsman of
Article 9 of the Uniform Commercial Code—would have been remarkable in any era.

He stood in apostolic succession, jurisprudentially, to Arthur Corbin and Karl Llewellyn, the
commercial law giants of two earlier generations, but neither of them could have written The Ages of
American Law because Gilmore came at the end of the era of Legal Realism, an era that they had
begun. The Ages of American Law is not really a book of legal history, a field as to which Gilmore was
a committed skeptic, and I am glad to see that its use has not been confined to such courses. Rather it
is a meditation on the evolution of law in the United States, a society that began as the bumptious
child of English common law and eventually developed the most advanced methods of legal
pragmatism, methods that are only now beginning to be adopted in the United Kingdom and around
the world. As such, The Ages of American Law is the finest introduction to U.S. legal methods of
which I am aware, written by an important figure in shaping those methods, at a time in his life when
he could reflect on the course and shape of their development. It is far more accessible and engaging
than Llewellyn’s The Bramble Bush, another classic that is its only real competitor.



 
Yet at the Yale Law Journal , I faced a skeptical editorial board. Why publish only one of the

lectures; what sense would it make, if severed from the argument of the full set of three? And why
publish all three if they were going to be published in their entirety by Yale University Press? The
solution my long-suffering editor-in-chief proposed was that we publish the final lecture, which
presented the culmination of Gilmore’s argument, and some sort of introduction summarizing the
foregoing two lectures, which I was to write.

Here, then, is that Law Journal introduction,5 followed by the most enjoyable 99 pages I know on
the subject of American jurisprudence, to which has been appended a new chapter written by a devoted
admirer.6

Editor’s Introduction
On three October afternoons last fall, we attended a presentation of the Storrs Lectures, entitled “The
Ages of American Law.” The William Lucius Storrs Lectureship was endowed in 1889 by Mary and
Eliza Robinson, in memory of their great-uncle, the Chief Justice of the Connecticut Supreme Court.
The first lecture was given the following year by Judge Cooley on the Interstate Commerce
Commission; he had just been appointed its first Chairman. The Storrs Lectures have remained the
Law School’s most distinguished lecture series; even a partial list includes some of the most
influential legal figures and ideas of the past 85 years. Sometimes annually, sometimes not, a speaker
from outside the Law School is invited. This year the Lectures coincided with the Sesquicentennial of
the Law School, and Grant Gilmore had promised to deliver them.

Professor Gilmore is one of the most respected and best liked of a popular and respected faculty. At
least part of his charm for students is his manifest disregard for anything as vulgar as popularity, for,
so far as we know, he has never said a personal word, of any kind, to any student; indeed very different
kinds of students claim him as their own, speculating on opinions never glimpsed beneath a deeply
mannered ambivalence.

About 5′10″, with a ruddy complexion and two pairs of frequently exchanged, thick-lensed glasses,
Professor Gilmore has a somewhat stout, Tenniel-drawn physique. As he talks he emphasizes words
through sudden and arresting changes in the clipped rumble and volume of his voice, gesturing like
Theodore Roosevelt in the old reels, appearing to speak through clenched teeth beneath a bristling
mustache. As he raps an open book with his glasses or chops the air in casual impatience, his gestures
remind us of someone thinking alone, trying to recall a familiar address or telephone number. Former
lecturer in French at Yale College, Reporter for Article 9 of the UCC, coauthor of the standard treatise
in Admiralty, Ames Prize and Coif Award winner, Gilmore seems to us, more than the Great Man, the
Solitary. We anxiously awaited the lectures, entitled “The Age of Discovery,” “The Age of Faith,”
“The Age of Anxiety.”

On the afternoon of the 29th we arrived early and took seats near the front of the long room. The
room quickly filled and the Dean introduced Professor Gilmore with a touching, if hurried pride.
Gilmore seemed distracted; he wore an uncomfortably new white shirt with corners still stiff at the
back of the collar.

He began:
We are asked to believe that this year marks the hundred and fiftieth anniversary of the founding of this Law School. If that is true,
the history of the School very nearly spans the history of American law. It seems appropriate, therefore, to devote these lectures to
a review of the century and a half during which the Yale Law School and the American legal system have, at times somewhat
uneasily, co-existed.

We sat next to Professor Deutsch and his wife, who had been Gilmore’s research assistant for the
preparation of his treatise, Security Interests in Personal Property. We noted other faculty in the room



 
who must have been students of Gilmore’s, just as he had been part of a generation trained by Corbin.

Before the 18th century, lawyers looked upon themselves—as they were looked upon by others—as being essentially plumbers or
repairmen. By the end of the 18th century we had come to think of ourselves as philosophers—an upgrading of our status which
the legal mind naturally found irresistible.

Gilmore then introduced the “Age of Discovery” by presenting its antecedents: prior to the second
half of the 18th century there was no notion of a generalized theory of law. Blackstone had no
predecessors. It was that half century—when “many remarkable minds set out, almost at the same
time, to discover the laws of history, the laws of social and economic behavior, the laws, we might
say, of law”—that encompassed America’s construction of its own legal system. Having cut our
political ties to England, conscious of our immense potential for wealth and power, self-critically
committed to a legal system that made some kind of overall sense, we were a society poised for
takeoff—a society capable of producing the Constitution.

That society confronted the task of selectively transplanting the English common law in a period of
dizzying change (and overseas that law was experiencing similar stresses, evoking the creative,
Mansfieldian approach to judging). To this task of constructing a ship while under sail were added the
tensions of a potentially fragmenting federalism. The history of pre–Civil War American law is, in the
main, an account of how law coped successfully, astonishingly—through the codification movement,
through inspired judicial interpretation, through Kent’s Commentaries and Story’s original and
impressive treatises—with the structural forces of instability.

Summing up this period, Gilmore followed Llewellyn in finding its only counterpart in the great
classical period of Roman Law, the third century A.D. He ended the first lecture by saying, “The best
definition of a golden age is, no doubt, that it is one which can never be repeated—or recaptured.”

There was enthusiastic applause.
The following afternoon we returned to the lecture room. Well before the lecture was to begin, it

became apparent that, with even the aisles already full, the lecture site would have to be moved. We
decamped to the auditorium.

In a speech in 1963, Professor Gilmore had said,
No lawyer worthy of the name can ever be either truly a conservative or truly a radical: at one and the same time we must
somehow devote ourselves to the preservation of tradition, which we do not greatly respect, and to the promotion of change, in
which we do not greatly believe.

Appropriately modest words for our chastened present; but for 1963? Yet we suspect that his oft-
quoted epigram was not racy prescience. Rather it is a kind of gentleman’s code, a statement of the
perspective that structures the professional monologue of the Solitary, fastidious, ironic, aristocratic.
If so, it is hardly paradoxical that the Storrs Lectures should adopt historical themes; the past, in the
hands of the quickwitted, is just as unpredictable but not nearly so repetitious as the present.

Professor Gilmore spoke, that day, about “The Age of Faith.” Discussing the period, roughly from
the Civil War to World War I, of the “law’s black night,” he remarked that, paradoxically, American
law had apparently achieved some of its greatest triumphs during that time. The major categories we
use to study our legal system were reduced to order and certainty, indeed were invented, in this period.

Christopher Columbus Langdell, who in 1870 became the first Dean of the Harvard Law School,
was the symbol of the age, and his one guiding idea the organizing principle of its energies. The idea
was that law was “a science,” and from this thesis several corollaries flowed. If legal truth is a species
of scientific truth, then once discovered, it must necessarily endure. It follows as a methodological
consequence that legal study will be devoted to the progressive simplification of formulae, and to an
effort to reduce their number while increasing their explanatory power. The Langdellians thus sought,
with considerable success, to design unifying theories which would embrace broad areas of the
common law—theories which meant that the status of parties and the origin of their disputes were not



 
to be taken into account.

Since hitherto the principal characteristic of American law had been its “chaotic diversity, its
sensitivity to changing conditions, its fluidity,” the American case law would support Langdell’s
theories only if it was ignored. The Langdellians did precisely that, citing a few English reports and a
limited number of “right” cases in this country. At about the same time the West Publishing Company
established the National Reporter System and the Langdellian revolution was complete: a precedent-
based, largely nonstatutory system must have difficulty coping with such fecundity. The treatises of
the period soon changed from simply identifying for the practitioner what the cases were, to stating
the “correct rule,” often in black letter text, and then justifying it in terms of broad generality. The
supporting cases came in at the bottom of the page in typically factless string citations. Of the moving
spirit of all this, Gilmore said, “Langdell seems to have been an essentially stupid man who, early in
his life, hit on one great idea to which, thereafter, he clung with all the tenacity of genius.”

We were sitting next to Professor Bittker and just before such lines were finished he would chuckle,
always a bit more quickly, a little sooner than the rest. This both distracted and alarmed the young
lady sitting next to us, who seemed unsure whether the Professor was awfully clever or had sneaked a
look at the text. Of the speaker himself, we could notice a buoyant change since the first lecture.
Professor Gilmore’s extreme personal reticence seemed tempered by his appreciation of the
institutional significance of the Lectures, and of the fact that he owned both a dramatic reading style
and the face of a slightly cross-yed Robert Benchley.

At any event, he turned next to the man whose biography he is presently writing.
“If Langdell gave the new jurisprudence its methodology, Holmes, more than anyone else, gave it

its content.” Holmes argued that the function of law is to channel private aggression in an orderly
fashion. He wrote: “The first requirement of a sound body of law is that it should correspond with the
actual feelings and demands of the community, whether right or wrong.” In his radical and despairing
pessimism, Holmes cut against the grain of most 19th century thought, which was characterized by an
optimistic belief in the progressive amelioration of the human condition. Furthermore, he seems to
have had a far more sophisticated idea about the nature of scientific inquiry than most 19th century
social scientists, including the Langdellians. And, finally, he believed in the necessary instability and
inconsistency of any given state of the law.

Despite all this, the lectures in which Holmes displayed these ideas to the world were
enthusiastically received. Published the following year under the title The Common Law, they
purported to be an historical survey of the development of a very few common law principles which
had recurrently manifested themselves in the various subjects Holmes chose to deal with, principally
tort and contract. The Langdellians, the believers in the one true rule of law, ignored Holmes’s
insights into the complex interplay between new materials drawn from life and old materials not quite
absorbed from history, but accepted Holmes’s extremely general and equally parsimonious principles
of liability.

Holmes’s accomplishment was to make Langdellianism intellectually respectable. In the academic
world, the success was complete. Concurrently, events of the period seemed to evoke opinions from
the judiciary that unconsciously embodied Langdell’s notions.

The post–Civil War judicial product starts from the assumption that law is a closed logical system.
Judges do not make law; they merely declare the law, which, in some Platonic sense, already exists.
Seldom did judges make any attempt to explain the reasons for their own decisions; it was enough to
say, “The rule which we apply has long been settled,” citing numerous cases, without facts.

Langdell had nothing to do with shaping the new judicial approach. By his time we had put behind
us the urgent problems which had concerned Kent and Story and had largely spent our energies in the
Civil War. Even the pace of technological change seems to have slowed. Langdell was the first to



 
sense the altered mood and give it theoretical expression. Such expression equally suited the economic
movers and shakers of the day.

Referring, we hoped, to the economic theories of the early 20th century, Professor Gilmore
reminded us:

There has always been a symbiotic relationship between the academic establishment, which provides the theories, and the
economic establishment, which appreciates being told that the relentless pursuit of private gain is, in the last analysis, the best way
of serving the public interest. But even the economists must have felt a grudging admiration for the lawyers who could see that the
case of a working man bargaining with his corporate employer over wages and the case of a Vermont farmer dickering with a
summer resident over the price of a cord of firewood could both be reduced to the paradigm of A who voluntarily contracts with B.

As Gilmore had written in another context, “Never, I dare say, has any field of law appeared to be as
perfectly structured, as free from any kind of fault or flaw, as the law of contracts in Williston’s great
treatise.”

Ending the second lecture, Gilmore responded to the ovation with a short bow.
The third lecture, on the last day in October, was again delivered in the auditorium. Gilmore’s

review of our legal past inexorably advanced on the present. The first two lectures had prepared us for
an erudite review of America’s grand designs and hopeful revolutions. Few expected what seemed to
us the savage nihilism of the third lecture, which is here reprinted.

Twenty-five years ago, Professor Gilmore wrote of Karl Llewellyn in these pages that he “and his
co-conspirators were right in everything they said about the law. They skillfully led us into the
swamp. Their mistake was in being sure that they knew the way out of the swamp: they did not, at
least we are still there.” And, Gilmore suggested that afternoon, so it would inevitably be.

As we sat in the auditorium that afternoon, we had the feeling that ironies far beyond our
comprehension, beyond even our guessing, continually pressed on Professor Gilmore. Sometime ago,
speaking of the law itself, he had written, “The more things change, the French proverb reminds us,
the more they are the same: our gains, it may be, are illusory, but so are our losses.”

The Dean introduced him once again, an introduction acknowledged this time with a confident bow.
Gilmore began in his customary rumble, his thick-lensed glasses reflecting the auditorium lights. His
hands chopped the air with an offhanded impatience as he dashed hopes across our eager faces. When
the third lecture was over, we rose and clapped and cheered.
P.C.B.



 Preface

In 1972 the dean and faculty of the Yale Law School invited me to deliver a series of lectures on the
Storrs Foundation. The lectures were scheduled for October 1974 on the occasion of a convocation
which marked the hundred and fiftieth anniversary of the Law School’s founding. The timing
suggested to me as an appropriate subject a review of American law during the century and a half of at
times uneasy coexistence of the Yale Law School and the American legal system.

This book is an expanded version of the 1974 Storrs Lectures.1 It is not—any more than the original
lectures were—a contribution to the scholarly literature. I have put forward a number of hypotheses
about what seems to have happened in American law since 1800 or thereabouts along with some
speculations about why what seems to have happened should have happened. My hypotheses and
speculations make a certain amount of sense to me. I shall be pleased if they make any sense to others.
I have, however, made no attempt to “prove” the soundness of my views by the piling up of
conventional documentation. The notes will serve to guide the curious reader to other discussions of
some of the issues here passed in review.

My own area of expertise lies in what is usually referred to as commercial law (which, as lawyers
use the term, includes the general law of contracts). The illustrations and analogies which come most
readily to my mind are drawn from the material I am familiar with. If I had been an expert in criminal
law or constitutional law, the illustrations and analogies would have been drawn from those fields.
The book would, in that case, have had a different flavor; I doubt that the argument would have been
substantially different from the one that is here presented.
Grant Gilmore
Yale Law School
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 1
Introduction

I
Ever since the remote day when human beings began to live together in society, official organs of the
state have been charged with the responsbility of deciding disputes between individuals who belong to
the community (or are at all events temporarily within it) as well as disputes between individuals and
the state. From the beginning of social time there have been institutions like courts which have
generated or excreted law or something like law. In all societies beyond the most primitive a
professional class of lawyers and judges has emerged and maintained itself. In most societies at most
periods the legal profession has been heartily disliked by all non-lawyers: a recurrent dream of social
reformers has been that the law should be (and can be) simplified and purified in such a way that the
class of lawyers can be done away with. The dream has never withstood the cold light of waking
reality.

Thus there has always been law and there have always been lawyers. If we are invited to think about
the growth of the law within any society over a period of time, we assume, instinctively, that the
growth must have been gradual, progressive, and, in some sense of the word, rational. Our instinctive
assumption is wrong with respect to most societies throughout most of recorded history. If we think
only of the common law of England and its adaptation in the North American colonies which became
the United States, the assumption will still be wrong unless we take as our starting point the
eighteenth century (in England) and the establishment of the federal republic in this country.

We know much less about the history of the common law than, for a long time, we thought we did.
We are only beginning to learn something about the confused and chaotic process which led to its
eventual emergence. An English scholar has admirably summed up this extraordinary development:

How can a system of law, a system of ideas whose hypothesis it is that rules are constant, adapt itself to a changing world? It has
not been the ordered development of the jurist or the legislator, of men thinking about law for its own sake. It has been the rough
free enterprise in argument of practitioners thinking about nothing beyond the immediate interest of each client; and the strength of
the system has been in the doggedness, always insensitive and often unscrupulous, with which ideas have been used as weapons.
. . . The life of the common law has been in the unceasing abuse of its elementary ideas.1

The mindless, unconscious process which Professor Milsom graphically describes did, in the end,
lead to the flowering of a distinctively English law—distinctive not so much for its substance as for
its technique and style of adjudication. We do not know why this should have happened. Many
societies have endured as long, or longer, without having produced anything comparable. But in
England the royal courts, which had reluctantly assumed the jurisdiction abandoned by the local and
ecclesiastical courts, had, by the sixteenth century, begun to produce the raw materials from which, in
time, a coherent body of law could be put together.

From the seventeenth century on, abridgments, digests, and collections of cases began to appear in
England—efforts to bring some sort of order to the accumulating chaos of the case law. These were
modest or low-level intellectual enterprises. Lawyers continued to think of themselves, as they were
thought of by others, as being plumbers or repairmen. The law books were essentially plumbers’
manuals.

II



 
The idea that there should or could be such a thing as a generalized theory of the common law dates
from the second half of the eighteenth century. Blackstone had no predecessors. By the end of the
century, lawyers had put aside their plumbers’ image and become philosophers—an upgrading of
status which the legal mind naturally found irresistible. Indeed, we became students not merely of law
but, much more grandly, of jurisprudence—an old word wrenched into a new meaning.2

The eighteenth century invented not only law or jurisprudence but also history, economics, and
sociology—that is, the whole range of what came to be called the social sciences.3 No doubt, the
availability of a sufficient number of case reports was a precondition to the establishment of law as a
proper subject for theoretical study. But the invention or discovery of history, economics, and
sociology did not in any sense depend on a specialized body of materials like our case reports.
Evidently the hypothesis which commended itself to many eighteenth-century minds was that the
ideas and techniques which had proved spectacularly successful in the investigation of physical
phenomena could, with equal success, be applied to the investigation of social phenomena. Scientific
inquiry, as the eighteenth century understood the concept, started from the assumption that there are,
in whatever may be the subject matter of the investigation, observable regularities which can be
identified, described, analyzed, and understood. Once that has been done, the future course of events
can be predicted. And once we know what results follow from what causes, we are in a position to
control, as well as to predict, the future. Extraordinary advances had been achieved in the natural
sciences. The hypothesis that there are also observable regularities in the development of human
societies must have been as obvious as it was attractive. Many remarkable minds set out, almost at the
same time, to discover the laws of history, the laws of social and economic behavior, the laws, we
might say, of law.

The eighteenth century, with good reason, thought well of itself. It was the Age of Enlightenment. It
was also an age of enthusiasm and of a generally shared belief in the inevitability of progress—a
belief which sustained itself throughout the nineteenth century and into our own. This pervasively
optimistic intellectual ambience guaranteed that the laws which the prototypical social scientists
might discover would be laws we could be proud of and live with happily, not laws which would bring
us crashing down in a hopeless despair at the human condition.

We could not have developed any theories about law before the eighteenth century. The theories
which were developed naturally bore the stamp of the age in which they were first hammered out.
They purported to be scientific and, at the same time, assumed that everything was—or soon would be
—for the best in the best of all possible worlds. Over the past two hundred years these attitudes have
done a great deal to color, cloud, or distort thinking about law in successive generations.

Blackstone’s celebration of the common law of England glorified the past: without quite knowing
what we were about, he said, we have somehow achieved the perfection of reason. Let us preserve,
unchanged, the estate which we have been lucky enough to inherit. Let us avoid any attempt at reform
—either legislative or judicial—since the attempt to make incidental changes in an already perfect
system can lead only to harm in ways which will be beyond the comprehension of even the most well-
meaning and far-sighted innovators.4

Blackstone wrote at a time when English law was going through a period of rapid, violent change.
Indeed, the Blackstonian construct may well be taken as a conservative reaction to the fundamental
changes which the English judges were making in the apparently settled rules of English law. Using
the tools of eighteenth-century analytical “philosophy,” Blackstone was in effect constructing a dike
which, it could be hoped, would hold back the encroaching tide. (The use of revolutionary means to
achieve a conservative end is a commonplace in the intellectual history of all societies.) And the
important thing about the Commentaries is not that an obscure lecturer at Oxford wrote them, but that,



 
for more than a hundred years, thousands upon thousands of lawyers and influential laymen on both
sides of the Atlantic read them and believed them.

The reason for the dramatic change in English law during the second half of the eighteenth century
is not far to seek. We know it as the industrial revolution. Novel methods of production and
distribution required that large portions of the substantive law be rewritten in each newly
industrialized country—first of all in England. Almost overnight there emerged, as independent fields
of law, such commercial specialties as the law of negotiable instruments (which reflected the
problems of payment and credit extension generated by the vastly increased number of mercantile
transactions) and the law of sales of goods (which reflected the problems of large-scale manufacture
and of distribution in markets where sellers and buyers could no longer deal face-to-face). There had,
of course, been cases about bills of exchange and promissory notes, as there had been cases about
sales of goods, before 1750. But there is all the difference in the world between issues which arise in
litigation infrequently and irregularly (where the results are of interest only to the parties litigant) and
issues which arise recurrently and regularly (where it becomes of the greatest importance to lawyers
and their clients to have some idea of what the law is—or, which is even more important, what it is
becoming). In that sense it is only after 1750 that it becomes possible to speak of a law of negotiable
instruments and a law of sales of goods. Later entries in the fields of law which the industrial
revolution bequeathed us were the law of insurance, the law of secured transactions (initially chattel
mortgages, pledges, and a few conditional sales), and, of course, the law of corporations.

As anyone who has the slightest familiarity with late eighteenth-century English case law knows,
the judges were quite consciously aware of what they were doing: they were making law, new law,
with a sort of joyous frenzy. Lord Mansfield was, in the eyes of his contemporaries as in those of his
successors, the greatest judge of the period.5 In one of his celebrated cases Mansfield had occasion to
deal with the idea that, in English law, a contractual promise is not binding on the promisor unless it is
supported by something called consideration. (At the time Mansfield decided the case, the term
consideration had been in use in English case law for a couple of hundred years but had never
acquired any precise meaning.) Mansfield’s method of dealing with the problem was characteristically
brutal: he abolished the consideration doctrine (whatever the doctrine may have been), at least
(according to the report of the case) “in commercial cases among merchants” where the defendant’s
promise had been given in writing. One of Mansfield’s colleagues, in his own opinion in the same
case, after a lengthy review of the consideration doctrine, remarked: “Many of the old cases are
strange and absurd: so also are some of the modern ones. . . .”6 In Lord Mansfield’s court the judges
were not true Blackstonian believers.

We might say, making use of a famous eighteenth-century formulation, that in its own time the
Blackstonian thesis (which represented what the conservative establishment wanted the law to be) was
confronted with its Mansfieldian antithesis (which represented what the courts were actually doing
with the law during a period of extraordinary change). The resultant nineteenth-century synthesis (at
the moment we are talking only of later developments in England itself) came out muddy and blurred
(which is perhaps in the nature of syntheses) but with the Blackstonian elements on the whole in the
ascendant. Many of Mansfield’s most original contributions to the developing law of trade and
commerce (and in particular his attempt to abolish the consideration doctrine) had, within a
generation of his death, been rejected, flatly overruled or simply forgotten.7

III
In the preceding sections, the implicit assumption has been that the “beginnings” of American law are
to be counted from 1800 or thereabouts. That seems to pass over, with cavalier disregard, the nearly



 
two hundred years of our colonial history.

The development of our legal institutions during those two centuries, which makes a fascinating
story, is, for a variety of reasons, irrelevant to our discussion.8

The law of the primitive agricultural settlements which were painfully hacked from the wilderness
in the seventeenth century—indeed, the law of the westering frontier until the conquest of the
continent had been completed—had no more relevance to the law of our own industrialized society
than the law of the Sioux or the Cheyennes. It is true that, as the colonies prospered and their
populations multiplied, courts were instituted and a professional class of lawyers and judges emerged.
Even so, it is pointless to speak of an “American law” before the 1800s.

Throughout most of the eighteenth century the deepening crisis in the relationship of the colonies
with England meant that our dawning national will and energy were principally focused on evading
the clear mandate of the positive law. The function of colonial juries was to acquit smugglers and
other violators of the Trade and Navigation Acts. The strategy of the English government was to
remove litigation to the juryless forum of the vice-admiralty courts, whose judges were appointed by
the Crown. It is unlikely that a struggle for national liberation ever produces a climate which is
favorable to the development of a stable legal system.

In any case, there can hardly be a legal system until the decisions of the courts are regularly
published and are available to bench and bar. Even in the seaboard colonies, where the practice of law
had, during the eighteenth century, become professionalized, there were no published reports;9

consequently there was nothing which could rationally be called a legal system.
With the successful issue of the Revolution and the establishment of a centralized federal

government (the degree of centralization that was intended or would be achieved was, and long
remained, obscure) the stage was set for a fresh start—a fresh start in the building of political
institutions, in the choice of the role which government was to play in the development of our society,
in the provision of a system of law for the federal republic and its constituent states. It is entirely clear
that the men who guided our affairs from the 1770s or 1780s until the 1820s or 1830s understood their
unique and privileged historical situation: it does not fall to the lot of every generation to make such a
fresh start in a vigorous, literate, and sophisticated society already in full flood of economic and social
development, conscious of its immense potential for ever-growing power and wealth.

The fact that American law dates from the end of the eighteenth century has served to differentiate
our legal system not only from that of England but from those of the Western European countries with
which we share a common intellectual tradition. We never experienced the mindless process of
secular growth which characterized the reemergence of legal systems in England and Western Europe
after the anarchy of the Dark Ages. We sloughed off our two hundred years of colonial tutelage as if
they had never been. The post-Revolutionary generation of American lawyers approached the problem
of providing a new law for a new land as convinced eighteenth-century rationalists, as “philosophers”
in the tradition of Voltaire, Diderot, and Montesquieu.

American law has, from its late eighteenth-century beginnings, been self-conciously and self-
critically aware of itself as a system which is supposed to make some kind of overall sense. It has
never been allowed to grow in the chaotic, disorganized, unplanned, eccentric confusion which, even
after Blackstone, continued to mark the growth of English law. American lawyers are and always have
been rationalizers, generalizers, theorists—metaphysicians, we might say, manqués. Our theory of
precedent, for example, came to be much stricter than its English analogue. In English courts which sit
in panels each judge delivers his own opinion, and the opinion of each judge who votes with the
majority is as authoritative as each of the other majority opinions. Thus there are usually several
versions of what an English case is supposed to mean—which frees the system up considerably.
American practice early came to be that one judge writes “the opinion of the court” and his opinion



 
contains the only authoritative statement of the case.10 I think it is also true that the American
formulation of a legal rule has always tended to be more rigid, more abstract, more universal, than the
English formulation. The result has been that, particularly during periods when we have taken our
precedents and our theories seriously, we have had much more trouble than the English have ever had
in adjusting to changing conditions. It is not altogether fanciful to link these characteristics of the
American approach to law to the fact that our system was, from the beginning, consciously designed
as a sort of formal garden instead of being allowed to come up as it might from the compost heap of
the centuries. Our English cousins have been the romantics of the law, We have been—at least we
have tried to be—the classicists.

IV
In the following chapters I shall describe the course of American law from the early 1800s until the
present and set out some hypotheses on why the changes which have occurred should have occurred
when they did and as they did. It is hardly necessary to say that my own version of what happened and
why it should have happened will be disputed by many respectable lawyers and historians.

I have adopted a tripartite division of our legal past which was, so far as I know, first put forward by
the late Karl Llewellyn, whose last book, The Common Law Tradition, published in 1960, was
principally devoted to what he called his “periodization” of American law.11 Llewellyn’s three
“periods” run from, roughly, 1800 until the Civil War; from the Civil War until World War I; from
World War I until the present (or, at all events, the recent past).

Llewellyn’s book seems to be largely unread, but a great many people (either following him or
having come independently to the same conclusion) have accepted the idea that there was one
fundamental change—or mutation—in the American approach to law at about the time of the Civil
War and another at about the time of World War I. 12 There has even developed a consensus on what
the first two periods were like. The pre–Civil War period was our Golden Age. For Llewellyn this was
the period of what he called the Grand Style: “style,” in Llewellyn’s lexicon, had nothing to do with
literary felicity or its absence but referred to the process of adjudication—the way in which courts go
about deciding cases. After the Civil War all the gold, by a sort of reverse alchemy, was transmuted
into lead. The pre–Civil War Grand Style lost out to a Formal Style, which was as bad a way of
deciding cases as the previous way had been good.

After World War I the formalistic approach which had been dominant in American legal thought for
fifty years, went into a protracted period of breakdown and dissolution. There appears to be a general
agreement that a principal feature of the new approach, which became manifest during the 1920s, was
a root-and-branch rejection of the formalism or (in a term which came to have a wide vogue) the
conceptualism of the preceding period.13 There has been, not surprisingly, much less agreement about
the positive accomplishments (if indeed there have been any) of the last fifty years.

Llewellyn had persuaded himself that, during his own professional lifetime, the pre–Civil War
Grand Style had reemerged and had once again become dominant. He also seems to have thought that
the pre–World War I Formal Style could be dismissed as a temporary aberration which would not (or
at least need not) return. In that optimistic assessment he has had no followers. One approach which
has enjoyed a considerable vogue in recent years links nineteenth-century legal formalism with
nineteenth-century laissez-faire economics and the decline of formalism with the transition to the
twentieth-century welfare state. A writer’s attitude toward the welfare state determines his view of
whether the law has been changing for the better or for the worse. What might be called the social
science approach has also had its fervent advocates: that the law will change (or has been changing)
for the better to the extent that the legal profession adopts (or has adopted) the theoretical insights and



 
investigative techniques which have been developed by the social scientists, particularly the
sociologists. My own approach will become evident as the discussion proceeds.

The discussion which follows will be largely concerned with legal doctrine as elaborated in judicial
decisions and in law books. For two or three generations past it has been the merest truism, in much
American legal writing, that the doctrine which may be found enshrined in case report and treatise is
neither important nor relevant. The decisions made by courts, particularly by appellate courts, in the
relatively few cases which come into litigation and are appealed are insignificant when they are
compared with the decisions made by legislatures, by administrative agencies, and by the people who
control large business enterprises. Therefore, the argument runs, a study of what the courts do (or of
what the law professors say the courts do) is a great waste of time. The only thing that is worth
studying is how decisions are made by the decision-makers who really count, among whom courts and
commentators are no longer numbered.

The decisions which most dramatically affect the life of any society are not and never have been
made by courts—decisions to make war (or peace), to abolish (or establish) a regime based on the
private ownership of property, to enslave (or set free) all the members of a given race, to overthrow an
existing government and replace it with a radically different one. These are political decisions, wise or
foolish, virtuous or wicked. They have nothing to do with the concept of law, in any of the bewildering
number of diverse senses in which that three-letter word is used. The need (or the opportunity) to
make fundamental changes in the organization of a society occurs only at rare intervals. Most of the
time we live according to established rules which will not be drawn into question until the next period
of revolutionary ferment arrives. But even during periods when no one challenges the basic rules, the
society we live in continues to evolve and change—in response to technological developments, to
shifts in patterns of moral or religious belief, to the growth or decline of population, and so on. The
process by which a society accommodates to change without abandoning its fundamental structure is
what we mean by law.

In the early part of this century it was customary to draw a sharp distinction between the judicial
function and the legislative function. Courts decided cases in the light of preexisting common law or
statutory rules. Only the legislature could change the rules; when the legislature had spoken, the courts
were bound to carry out the legislative command. We have come to see that such a distinction is not,
and never was, tenable. Courts, as Justice Holmes reminded us more than half a century ago, do and
must legislate—that is, change the rules to reflect the changing conditions of life.14 And with the
progressive codification of the substantive law in this century, a significant proportion of the
legislative product has come to be merely a restatement of the pre-statutory common law rules—a
reworking of the judicial product designed to achieve greater simplicity and clarity.

The importance of the role which the courts have played in determining social and economic policy
has varied throughout our history. Until the Civil War the legislatures, state and federal, did very
little; the judges, by default, took over the task of answering the questions which someone had to
answer. After the Civil War the legislatures became more active; the first administrative agencies
were set up toward the end of the nineteenth century. It was also during the post–Civil War period that
the idea that courts never legislate—that the judicial function is merely to declare the law that already
exists—became an article of faith, for lawyers and non-lawyers alike. By the 1930s, with the
prodigious legislative and regulatory effort which marked the New Deal period, it became fashionable
to say that the judges had had their day, which would not come again. Nevertheless, since the end of
World War II we have witnessed an extraordinary resurgence of judicial activism. The anti-
judicialists of the 1930s were evidently premature in consigning the courts to the dustbin of history.

The judicial product and the literature that is based on it have played and continue to play a
significant part in the evolution of our society, not only during activist periods like the present but



 
during passive periods like the one that followed the Civil War. Furthermore, the body of doctrinal
material which we shall deal with has the great virtue of being available, usable, and manageable. We
may concede the obvious point that legislatures, administrative agencies, and large corporations make
important decisions which affect us all and which have a great deal to do with the development of our
law. It does not, however, follow that much light can be shed on, say, the process of corporate
decision-making by interrogating the responsible executives. They are not trained to think that way;
most of the time they will have no idea how or why they arrived at a decision; if they do know, they
will not necessarily be inclined to make full disclosure to an officious intermeddler. Judges are trained
to explain the reasons for their decisions. They may not always be successful, but the opinions of our
better judges set a model for rational and humane discourse which the rest of us can only envy.

All generalizations are oversimplifications. It is not true that, during a given fifty-year period, all
the lawyers and all the judges are lighthearted innovators, joyful anarchists, and adepts of Llewellyn’s
Grand Style—only to be converted en masse during the next fifty-year period to formalism or
conceptualism. There are formalists during innovative periods and innovators during formalistic
periods—just as there are frustrated classicists during romantic periods and frustrated romantics
during classical periods. When we reconstruct the past, we think we see that in one period the
innovative impulse was dominant and that in another period the formalistic impulse was dominant.
We are talking about temporary swings in a continuing struggle of evenly matched forces.

Within the legal profession most practicing lawyers (who are interested in winning cases or in
advising their clients in such a way that they don’t have cases) prefer a formalistic approach to law.
That approach holds out the promise of stability, certainty, and predictability—qualities which
practitioners value highly. Judges, on the other hand, are paid to decide cases. Apart from such
practices as bribery and corruption (which at times become institutionalized), judges want to decide
the cases which come before them sensibly, wisely, even justly. Sense, wisdom, and justice are
community values, which change as the community changes. It is a reasonable assumption that swings
toward or away from legal formalism are determined by changes in community values and that such
swings will be more marked in the case of the judiciary than in the case of the practicing bar.

For the past hundred years academic lawyers have constituted a third distinct segment of the
profession. Professors who regularly engage in practice have disappeared from the faculties of our
major law schools. (Consultation work at high fees plays the same role in academia that bribery and
corruption play in the courts and, like bribery and corruption, occasionally becomes institutionalized.)
Most law professors spend most of their time teaching; a few of them also write books and law review
articles, whose production has for a long time been an almost exclusively academic monopoly. The
academic lawyers who choose to write as well as teach lack the salutary discipline which is imposed
on judges who must decide (or at least appear to decide) their cases in the light of the evidence
properly introduced before them in adversary proceedings. The author of a leading article in a law
review need not fear being reversed on appeal: there is no higher court. The academic legal literature
which has been produced over the past hundred years shows, even more dramatically than the judicial
opinions of the same period, the periodic swings toward and away from formalism. It is, however, also
true that a considerable number of quirky eccentrics end up teaching law and writing law books. These
are people who instinctively deny what everyone else affirms. Thus, at any given time, the literature
contains a considerable amount of writing which cuts against the prevailing grain. Nevertheless, the
academic literature, viewed historically, brings us as close as we are apt to come to what Justice
Holmes once referred to as “the felt necessities of the time.”15
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The Age of Discovery

I
English law was the only law that post-Revolutionary American lawyers knew anything about. A few
had studied law in England. Most had received whatever training they had in this country—by serving
as apprentices in law offices or by studying at the law schools which began to spring up toward the
end of the eighteenth century. But the only available sources were English sources—from the crabbed
and incomprehensible pages of Coke on Littleton to the elegant superficialities of Blackstone.
Collections of English cases enjoyed a wide sale—either imported from London or republished here
with (as time went on) “American annotations” added. There were no treatises on American law; there
were no published collections of American case reports.1

However conscious American lawyers may have been of the need to make a fresh start, a system of
law cannot be improvised overnight. It has to come from somewhere. Conceivably the European civil
law systems, more or less vaguely derived from Roman law, could have been looked to for guidance,
but few American lawyers had any familiarity with the civilian literature, available for the most part
only in such outlandish languages as French, German, and Latin. (If the Napoleonic codification of
French law had come a generation earlier than it did, or our own Revolution a generation later,
American law might well have borrowed liberally from the French codes—but, except in Louisiana,
the timing was wrong.)2

American law had to be based on English law—in some sense and to some degree. The questions
which had to be initially decided were; In what sense? and To what degree? Was the common law to
be taken over lock, stock, and barrel, subject to subsequent change at the hands of American courts?
Or was the common law, along with a few statutes, to be imported selectively—with the English rules
entitled to recognition as American rules only when adopted in American cases by American courts?
And were pre-Revolutionary English cases, and for that matter post-Revolutionary English cases, still
authoritative in American courts? Or, if not authoritative, at least persuasive?

Such questions never received neat and tidy answers. They could have been answered at the time the
federal Constitution was drawn up but were not. It has been argued that the intent of the framers of the
Constitution was to commit to the federal Congress and the federal judiciary the responsibility for
determining most substantive law questions.3 A part was to be reserved to state courts (and
legislatures) only with respect to essentially local questions—such as title to real property. Under that
approach the answers to the questions of in what sense and to what degree English law (past and
present) was to be brought over would shortly have been provided by the Supreme Court of the United
States. However, the intent of the framers (if that had been their intent) was never carried out and,
within a generation of the constitutional debates, was lost from memory. The accepted dogma came to
be that the federal government was (and had been intended to be) a government of limited powers
(with all other powers reserved to the states) and that, with respect to judicial competence, there was
no “common law of the United States”—only a common law as declared by the courts of the states
without review by the federal courts.4 I shall presently have something to say about the considerable
degree to which, despite the dogma, the common law was effectively federalized. However, the
constitutional settlement which had been agreed to by the early 1800s precluded the simplest, and
arguably most rational, solution of our legal problems by an overt federalization of almost the entire



 
body of the law.

Thus, without constitutional guidance, the courts, state and federal, set out as joint venturers in
quest of an American law. If the judges and lawyers had been left to themselves, they would in all
probability have arrived, without delay, at a thoroughgoing English solution. There were, however,
political forces at work which delayed the process of arriving at a consensus and influenced, in ways
which it would be impossible to document, what the eventual consensus was to be.

The spirit of the frontier was hostile to the idea of a court system staffed by professionally trained
judges in which clients would be represented by professionally trained lawyers. And at the time of the
Revolution and for a generation after, the western parts of such states as New York and Pennsylvania
were still frontier areas, albeit areas which were growing rapidly in population and political power.
The people who moved restlessly westward must have been in large part those who were impatient
with the constraints of a settled society. The romantic idea of a simple and natural justice, stripped of
all legal artifice, is always an attractive one; during the brief periods of frontier simplicity it no doubt
seemed capable of realization. The institution of lay judges was popular throughout the country; even
in New York the members of the state senate (whatever their legal qualifications may have been) sat
with the judges on the state’s highest court of appeal until 1846. In Western states anyone who was a
citizen and over twenty-one could practice law; the Abraham Lincoln bar, so-called, survived into this
century.5

The Revolutionary trauma had instilled in many, perhaps in most, Americans, a hatred of England
and all its ways—a state of mind which the untoward events which culminated in the War of 1812
prolonged for a generation after it might otherwise have disappeared. The prevalent Anglophobia led
to statutes which prohibited the use of English legal materials in court proceedings, and such statutes
were not restricted to the new states beyond the mountains. A New Jersey statute, enacted in 1799 and
not repealed until 1819, forbade the citation not only of any English case decided later than July 4,
1776, but also (apparently without limitation of time) of “any [English] compilation, commentary,
digest, lecture, treatise, or other explanation or exposition of the common law. . . .”6 Even in states
which did not go to the New Jersey extreme, it was, we may confidently assume, the part of
professional wisdom for both judges and counsel to avoid, in their opinions and arguments, anything
that might look like undue deference toward the common law of England.

In time both frontier romanticism and English-baiting lost their hold on the popular imagination.
The law was returned to, or recaptured by, the lawyers—a process which seems to have been
completed, at least in the older states, by 1820 or thereabouts. Thus the professionalization of
American law was carried out not immediately after the Revolution but twenty or thirty or forty years
later. The timing proved to be important in more than one way.

By 1820 a substantial body of American legal materials had accumulated. The decisions of
American courts, state and federal, were being published. Books on American law were beginning to
appear as well as American republications (with added local annotations) of English books and case
collections. There was an indigenous base for an American law which had not existed a generation
earlier. The only professional solution which can be imagined, as of the 1780s, would have been a
total borrowing of English law, which would then have been adapted, bit by bit and piece by piece, to
fit the conditions of American life. In the 1820s such a total borrowing was no longer necessary. We
had our own cases. Our courts were long-established institutions. American judges—Marshall and
Story on the Supreme Court of the United States, Chancellor Kent in New York, and others—enjoyed
a well-merited prestige. We no longer needed the totality of English law, although, with the abatement
of anti-English feeling, we could profitably borrow from the inexhaustible storehouse of the English
case law (including the current English cases).

Another consequence of the enforced delay in settling on the bases of our legal system was that we



 
could look to English law, particularly the law relating to trade and commerce, as that law had been
reshaped, or invented, by Lord Mansfield and his colleagues. In England itself the tide was already
beginning to turn against Mansfield: his radical approach to the problem of judicial law-making was
in course of being scrapped in favor of a quasi-Blackstonian approach which emphasized adherence to
precedent.7 In this country, however, a pure Mansfieldianism flourished: not only were his cases
regularly cited but his lighthearted disregard for precedent, his joyous acceptance of the idea that
judges are supposed to make law—the more law the better—became a notable feature of our early
jurisprudence. Justice Story, in particular, both in his opinions and in his non-judicial writings, never
tired of acknowledging his indebtedness to, and his reverence for, Lord Mansfield.

The fact that we did not seriously set about building an American legal system until well after 1800
also meant that the society for which the law was being provided was no longer the agricultural
society which Thomas Jefferson had hoped would be our permanent state. By the 1820s the process of
industrialization was far advanced. The profound shock of technological change was already being
experienced, as the eighteenth-century world of stagecoaches and cottage manufacture was
metamorphosed into the new and unsettling world of railroads and factories. The problems which our
industrializing society faced in the 1820s were not unlike those which the English courts had dealt
with fifty or seventy-five years earlier—which may have been a factor in our enthusiastic acceptance
of Mansfieldianism.

Finally, the delay meant that the task of building a legal system had to be approached in the light of
the constitutional settlement which had apparently denied to the federal government and the federal
courts the power to insure that our emerging law would be nationally uniform, to the extent that
national uniformity was, as to some degree it obviously was, essential. The danger of a state-by-state
fragmentation of the substantive law became a matter of concern to many observers.8 Some way had
to be found of achieving the national uniformity which the received constitutional dogma seemed to
make impossible. Indeed, the quest for uniformity has ever since remained one of our most urgent
goals of law reform. With what may be the American genius for steering a middle course between
extremes, the quest has never been entirely successful but the dangers of fragmentation have never
been entirely realized either. The course of our legal development has been decisively influenced by
the shifting fortunes of this continuing struggle. During the pre–Civil War period the proponents of
national uniformity—who were never a coherently organized group—seem to have hit on several
courses of action, all of which, even though they may appear to have been mutually inconsistent, were
diligently pursued.

II
The first national uniformity proposal which was seriously put forward was a call for a general
codification of the law.9 In England, Jeremy Bentham had been the first advocate of codification,
although he was a prophet without honor in his own country.10 So far as we can tell, Bentham had no
great influence in this country either. Bentham himself, in 1811, had proposed to President Madison
the project of a comprehensive federal code, with Bentham as the draftsman. Madison, who had other
matters to preoccupy him, did not take up the offer. There is no reason why Bentham should have been
familiar with current developments in American constitutional law, but, even at the time when he
composed his letter to Madison, a federal codification was no longer a political possibility: that debate
was over and done with.

The movement in favor of codification at the state level—a proposal which was eloquently
supported by Justice Story as early as 1821—was not Benthamite either in its inspiration or in its
detail.11 For Story and others, codification seemed to be the most promising way—perhaps the only



 
way—of dealing with the problem posed by the mounting flood of case reports (already, at that early
date, felt to be unmanageable) as well as with the problem of a substantive law fragmented into as
many subdivisions as there were states (with the number of new states increasing decade by decade).
It was assumed, and the assumption may well have been correct, that if a leading state—New York or
Massachusetts, for example—codified its law, the other states would adopt the New York or
Massachusetts Code and in that way the law would become uniform throughout the country.
Furthermore, in Story’s peculiarly American version of the codification idea, what was needed was
not a universal codification—such a project, Story once commented, would be “positively
mischievous, or inefficacious, or futile”—but a limited one, restricted to fields of law which had
achieved maturity, stability, and a general acceptance (he suggested “commercial contracts” as an
example of what he had in mind).12 It is true that David Dudley Field, who became the leader of the
New York codification movement and who had been influenced not only by the French codes but also,
quite possibly, by Bentham, had a much more ambitious vision of codification than Story ever had.13

Since the pre–Civil War codification movement ultimately failed—after having come within a
hair’s breadth of success in New York—we tend to under-estimate the influence which it exerted for
the better part of half a century. The codification idea had a large popular following for reasons which
had nothing to do with the sophisticated theories of professionals like Story and Field. The codifiers
did not think of themselves as idealistic reformers dedicated to a lost cause. They were practical men
who had caught hold of a good idea whose time had, as they and many others felt, come. From the
1820s until the Civil War, American lawyers lived with the idea that the common law not only could
be but probably would be codified—that the general principles which underlay the cases, in their
hundreds and their thousands, could be and probably would be set out in a connected series of
reasoned propositions. That way of thinking about the law no doubt contributed to the extraordinary
flexibility—the open-endedness—which became a characteristic of American law during this period.

The national uniformity idea, which had been one of the motivating forces behind the codification
movement, expressed itself, in a different guise, through the early provision of a specifically
American legal literature. If the law could not be unified by the enactment of uniform statutes—or
codes—throughout the country, perhaps it could be unified through an authoritative formulation in
learned treatises. Nothing comparable to the American treatises which soon appeared in profusion had,
at that time, been seen in England. Chancellor Kent’s significantly entitled Commentaries on
American Law—originally lectures which he had given at Columbia College beginning in 1823,
following his retirement from the bench—were published between 1826 and 1830 and enjoyed a
fabulous (although, in my own opinion, unmerited) success: as late as 1872 they appeared in a twelfth
edition, edited by a recent graduate of the Harvard Law School named Oliver Wendell Holmes, Jr. 14

Beginning in 1831 Justice Story moonlighted as Dane Professor of Law at Harvard and, by the time of
his death in 1845, had produced nine major treatises and had planned to begin work on a tenth—on
admiralty—the following year.15 The Story treatises, like Kent’s Commentaries, were quite
consciously designed to lay the foundations for an American law derived from but in no sense
confined by the principles of English law. The treatises, unlike the Commentaries, were works of
impressive scholarship and of great originality. Nothing like them, in English, had ever been seen
before; for the better part of a hundred years no books of comparable excellence were produced in any
English-speaking country. The Story treatises remained in print as late as the 1900s; their vogue and
their authority were by no means restricted to this country. Story’s remarkable powers of analysis
have been obscured by a style which, for twentieth-century tastes, is one of intolerable prolixity. Any
reader who can adjust himself to the stylistic conventions of the first half of the nineteenth century
will find a great deal to admire, even to marvel at, in Story’s thousands of pages.
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